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when lhe Viclorian Law Belorm Commssion (VLBC) fe eased its'Wolkplacs Privacy Fina Repon" in
Oclober 2005, lh€ Viclorian governmenl welcomed rhe proposal ol workplac€ privacy relom. Among the
VLRC recomm€ndalions was a regu alory sysrem, wrh advisory codes lor ovetr sutueillance and emaitand
inlernel montoring, and mandatory codes lor coven suru€ lance and on-slte drug and alcoho tesrng.
While mosl oi the ecommefdarlons have yst to bs luliled, the recenty introduced Suruetttance Dgvices
(Workp ace Pr vacy) Aci 2006 (V c) which prchibits su&ei lance in woftplace toi ets, washrcoms, change
rooms and laclalion rooms is th€ first stage ot whal the Victo.ian govemment has indcatsd witt be a
'more comprehens ve fegime lo prolecl privacy in lhe woAplace'. The new Act app ies to al employels,
which ncludes corpo€rons, unncoryorated bodies and parherships, and even covers votuntee|s and
conlraciors. Fines ol Lrp to $128,916 appy lor each broach ol the leg sarion
S nce lhe rapd advancemonl of our lechnological envnonment, workplace sLrtu€ilance has become a
signiicant issue in lhe proleclion ol workplace pivacy. Cuifent and omerging intsrnational law and
obligaiions n lh s area hav€ promplgd legislative reviews by srare and fed€ral govsrn menls, which are al
the same lme lrying lo mn rnise lhe regulalory buden on business.
D€spiis this, there are slil signil cani gaps that ex st in the protection oi wofkeB' prvacy tn Austrata.
Evsr ir Victoria, wlh the new suryeilanco laws in operation, the brcader pivacy issres retaiing to drug
and alcohol lesling ol worke6, handling ol p€Eofa intormation, search ng ot workers and th€ir
poss€ssons and cafiy ng oul physicaland psycholog callests slll€maii.
The Pdvacy Aci 1988 (Cth), which r€gu ales the management oi peBonal information by tedera
governmenl deparlmenis and ag€ic€s, only d€als wilh iniormation p vacy aid evei th€n features an
'employee €cords" exemplion. Fscognis ng the shorllalls in nal ona workplace privacy law, thsAustralan
Law Relorm Commission (ALFC) s conducling an inquiry into the Pr vacy Act. A ssries ol issues papers
have recosnised proposals thal promole I clearcr prcvisions rcgad n9 employee rccods at a nationa eve i
lhe removalol the employe€ rscords exemptioni renaming the Privacy Act to mors accurately rellecl the
conlenl; and replac ng lho Infomaton Privacy Principles and the Nat onal Privacy Principles with a sing e
set oi prnciples cove ng lh€ publlc and privale seclorldealy allaspects oi workplac€ privacy, incuding
inrormalion pivacy, shourd b€ regulaled n asinge piece ot Commonwealth egislation. Urtilthis happens,
workeB musi b€ proacliv€ in gelting their emdoyeF lo impement compr€h€nsvs pivacy policies or
assure lhem proleciion throuqh federal woftplace agreements.
t selulweb links: Pr vacy Vctoria ottsrs pfotection advice at ww.privacy.vic.govau

Whsn Viclorian Labof senaror Srephen Qonroy and his wite were forced to go interstate tast year to have
a ch d by sunogacy anangemenl, t highllghred the dispaiiy ol stat€ laws regarding Ass sled
Reproduction T€chnology (ART). ll aso reisniled rhe debate on acc€ss to ART and adoption and the
recogntion ol non tradilionallam ly riglrls nVclo a.
This year lhe Viclor an Law Ferom Commiss on (VLRC) has reviewed lhe cLrent laws and practices ln
an eflonlo respond lo changing community vau€s and redress discimination. Vctoia is one ot ony
three slal€s to rsgulale ART aclivily, which t does rhrough th€ Infed lity Tfealment Acl 1 995 (vic) (tTA).
Cenlalioihe discusson of access 1o ABT lh.ough licensed cinics and adopton is the issue oi eigiblity.
The r ghls and besl inler€s1s ol chi dren bom nlo allernalive' lam iy types is at the forelront ol ths
debale,lanked by lhe social, legaland €thcalissues existing now and inlo the tuture it amendm€rts to
lhe ITA€xpand eigibilily qieria. Bsing from tho dscussion ars the voces oi particuar communiry
grorps. who have been challeng ng the tadit onal del n tion of lamiy both in Vicloria and across the

The sufiogacy debate n panlcular has put prsssurs on the lederal govemment to feview ts position on
lhe r€cognilion oi ighls torsame-sex corpes and to considff a naliona approach to lamly aw rerorm
Wider issues, such as access lo mainienance and superannuaton ior sams-sex coupes, have added
another dimension lo lh€ discussion.
Fo iow ng Tasmanias inil aliv€ lo allow same-sex couples lo lormally reglster theif re ationship with the
Onice ol Bifths, Dealhs and Mariages, Vctoria is curi€ntly cons dering eslab ishing a same-s€x register,
which wil g v€ gay and lesbian @up es access to the same legal r ghts as helerosexual couples. The
rMariage AnendmenlAct 2004 (Clh) has prchibited same sex couples who havs married overseas l.om
having the r un on recognisod in Austfa ia, Athough lhe register will not be ablo io recognise the ma.
riag€ as a mar age lndef the Mairiag€ Act, the proposed regisler wil firake r easier tor same sex part
n€rs to €tercise 'relatioiship rights' in such matters as wills, propedy, health carc, adoption and state
suoerannual on and Densron schemes.
The idea ol ihe sam€ sex rsg ster is not new n Vicror a, w ih s€v€ral loca counc ls having already set up
regislers n then municipail€s. Ths pretered oplion however is a staie fegist€r, which woLrld enable a
cear and unitorm sysrem ro efiect v€ly supportthe ghls oi same-sex coupes across ihe state.
Oespil€ Vicloras moves on lhe recogniton ol same sex r€lationships, there appeaB to be no inrenton
oi ailowing gay maniages or any olficial civil !n on berwe€n sam€ ssx couples. TheAuslraian Capilal
Ter lory lried io introduca leg slation to lhal eflect, bui was overrLted by the t€deral government, Thal
r€aves the states lo sene dispul€s on sams-sex ighls wilhoul provision lorthings like spousalmainte
nancs or shared lfe insuaice and superannuation afiangemenis, which are controted by rh€
Commonweallh. Bul as legislative reform conlnues in the slates and lhe momentum among commhty
groups grows, the lederal governmenr may be rorced to r€consder its position.
U!€lulw6b llnka: Vsit wwrawretom.vic.Aovau lo downto.d the Ass sted Reprodudion @pon. aunched TJune



Substantive issues regarding the tmde mark regislralion process have resurfaced afler the Ful Coun ol the Federal Cou recently
awarded confeclionery giant Cadbury Schweppes Pty Ltd (Cadbury) anolhef chance 10 estab ish ownership ot the colour purple (see
Cadbury Schweppes Ply Ltd v Dallell Lea Chocolate Shops Pty Lld [2007] FCAFC 70 (2i lt{ay 2007).Last year Client News
reported on Cadbury Schweppes Pty Lld v Dafrell Lea Chocolate Shops Ply Lld (No 4) [2006] FCA 446, in which lhe Federal Coud
denied Cadbury exclus ve righls over lhe colouf purple and vetoed its attempl lo sue Austra ian_based
coniectioner Darrell Lea Chocolates Pty Ltd (Darrell Lea) for using similar colours n their staff uniforms, producl packaging and
ivery. Cadbufy alleged thatthis was a breach of sections 52 and 53 ofthe Trade Practices Acl 1974 (Cth) (TPA), claiming thal Darrell
Lea misled and deceved consurners by passing otl ts goods as Cadbury producls,ln 2002 Cadbury made an unsuccesslul
apptication 10 the Trade l\,{arks Otlice (TMO) lo register the colour purple as a vade mark ol its chocolates and chocolale
conlectionery. Havtng used pu rp e packaging for its products since the 1 920s, t assu med an exclusive reputation and goodwill wilh-
in lhe Australian market through ils use ofthis coLour.Despile theTrade Ma*sAct (Cth) having broadered the deiinilion ol trade mark
to include such non,traditional lorms as shapes, sounds and colours, Cadbury was nol able to show that its use ol purple clearly d|s
ltnguished its products. The Federal Court ruled thal Cadbury and Daffell Lea had distincl identiiies in the markel place and thal
Cadburv did not have an exclusive reputation n the coour purple regarding chocolale. The Full Collts recenl reversal ol lhis
decision fottows an appeat by Cadbury which found lhat the lrialludge had incofiecly dismissed dispuled expert evidence called by
Cadbury. Subsequently, a new tria has been ordered and lhe debate over the ability ol traders to claim ownership of a colour for use
as a trade mark continues.Facing a sim lar challenge is petrol giant Bfitish Petroleurn (BP), which has applied to lhe High Courl lo
overturn a FederalCoun decision denying the company regrstration oflhe coourgreen as a trade mark.BP had previously convrnced
the Federat Coun that the colour "Pantone 348C was a dislinctive aspocl oi ils producl, thereby gaining permission lo regisler I as
a trad6 rnalk ior ils service staiion bu ldings and tac lities. But supemarket and pelrol relailer Woolworlhs, which also uses green n
ils markeling, opposed the registralion. In Woolworths Lim ted v BP pLc 120061 FCACF 132 the coud held thal: "Taking all evidence
into account, including the absence ol evidence as to the lrequency of specilic print or lelevision advenising, we are unable to
conclude lhat anv trade mark use ol colour by BP at the relevanl times has been other than green as lhe domlnanl colour in
conjunclion wth yellow as the subsdiary colour" Both BP's and Cadbury's cases highlight the difficullies involved n esiablishing lrade
mark protection in the Australian market place. Unti these lurlher hearings on appeal are delermined, lhe issLres of trading in colour
remain conteniious.
Usefulweb links: Visit the Trade Marks Otl ce at wwwipaustralia.gov.au

Areview of cr iminal legislat ion inciuding the Bai lAct 1977 (Vc),
lhe Crimes Acl 1958 (Vic) and the ljnrtorm Evdence Act are
lhe latest initiatives lo come oul oi the victorian governmenfs
"Juslice Stalement". aunched n 2004. The 10-vear law reiorm
program s intended to modernise the juslice system and
ensLrre it remains ilexible and responsive lo change". lt comss
amid criticisms of lhe slate crmnal jlslce system, rnore
recently aimed al the bailsystem and the apparcnt leniency in
c minalsenlencing.
A recent repon lrom lhe Ausln ian Bureau ol Stalislics (ABS)
on Prisoners in Auslralia 2006 has done ittle to irnprove the
picture. Vicloria drew with South Australia in recording the
country's highest proporliona increase in prisoner populations.
Fufthermore, ABS senlencing ligures reveaed lhat suspended
jai and non custodial senlences are applred to more than 44
per cenl ol county court and supreme courl convctions.
Early lhis year lhe Senlencing Advisory Council (SAC) released
several discussion papers, one ot which proposed inlroducing
a scheme of sentence indicalons and senlence dlscounts. The
paper examined the possible merit ot a lormalised senlencing
indication scheme in Victorian couns and lhe role of specified
senlence discounts, Bolh measufes am to encourage €arly
guilly pleas by ensuring lhat delendanis betler understand the
ditlerent consequences of plead ng guilty and being convicted.
In turn, the measures should help reduce th€ delay in the jus-
tice syslem and reduce viclm trauma. The proposai has
altracled ils fair share ol crticism and suooon. all of which will
be considered by lhe Council before it announces its iormal
assessment laler in lhe year At around lhe same lime lhe SAC
Daoer was released the vctorian Law Reform commission
(VLBC) was comp eting lhe lirsl stage of ils evidence
reference,The Unilorm Evidence Law Reporl and lmplementing
the Unilorm Evidence Act orooosed modificalions to currenl
leqislalion, which are e)(pected lo be seen laler this year In the
meantime, lnlormation aboul the new legisalion s being lor-

-

mulated, while an educalional resource for lawyers and judges
is develoDed.
The VLRC has aso been busy preparing its linal fepod on lhe
Bail Acl 1977 (Vic). Among its consideraions has been lhe
marimum senlence forfailures to rneet surety;an issue recenly
highlighted by remarks lrom the Honoutable Juslice Gillard in
R v [,{okbel and Mokbel [2006 VSC 1581 concerning lhe
adequacy of the current penalty ol two years- The Law Instilule
of Victora made a submsson to the VLBC supponing lhe
current penally and suggesl ng thai mp sonmenl be available
only where al olher avenues have been exhausled or lhe
conduct of the person provding surely wafrants sanclron.
Among olher submissions, the Vctoran Criminal Bar
Associalion suggesied that reverse onus provisions should be
removed, explaining that the current burden on lhe accused lo
eslablish theif entilement 10 bai conlravenes basic principles
of crim nal iustice.
With so many leqislative changes imminenl, including reforms
to lhe Crirnes Acl to slmplily and rationalise oilences, the gov-
ernmenl cenainy has lts work cul oul ior il. The recenlly
announced slate Bldget helps. ll has comrnitled $272.8 m llion
to ncreasing and improving po ice resources over the nexl four
years and made linancia pledges to: modernise the courl
system, maxim se access to juslice, upgrade coro nial serv ces,
increase victim compensalion paymenls and support Vicloras
homeless and disadvantaged. These budgetary measures
provide a good slan lowards addressing the currenl
controversies surrounding criminal law procedure.

Usetul web links: Vlsil the Cu(enl Projects page of lhe
Viclorian Law Reform Commissron website at
wwwlawref orm.vrc.gov.au



A coll€ctive sigh ol relel sounded out across Auslrala on 31
May, whentheAuslralian Communicationsand [,lediaAulhorily
(AC[.{A) began tul enforcement ol lhe lederal governmenls
'Do Not Call Regislea.The initiative, which was launched on 3
May by lhe l \ , { in is ler lor Communical ions, Intormal ion
Technology and the Arts, Senalor Helen Coonan, alows
consumerc 1o reqislef ther phone numbers lo opl-out oi
receiving unsolicited telemarketing and research calls.
Telemarkelers found to be delying the register will tace
escalat ng penalties oJ up lo $1 million.The Do Nol Cal
Begisler Act 2006 (Clh) and the Do Nol Call Regisier
(consequenlial Amendmenls) Act 2006 (Clh) Iollow growing
public concern over the increasing level of telemarketing
activily, which ls now governed by a new industry standard.
Perhaps public receplon to this legislalion, parlicularly n
Victo a and New Souih Waes, would not have been so
enlhusiaslic if Deoole had been more aware of lhe consumer
proteciion measures thal akeady exisl in lhe area ol lelemar
keting through the operation ol lhe Fair Trading Act 1999 (Vic)
(FTA),
Protection of consumers n lhe lelemarket ng env ronrnenl was
first proritised in the Vicloran governments Fair Trading
( Fu dher Amendmenl) Acl2003 (Vlc) (lhe Act), which amended
the Fair Tading Acl 1999. lt made cl€ar deiinitions for an
ndLrslry slandard in a number ol malters now lurlher
suppoded by the Do Nol Call Reg sier. They include:
. Permllted hours lhe Acl orohbils suppliers and lheir
representatives ftom conlacling a person before gam, afler
8pm on weekdays, aller sprn on weekends and on public

holidaysl
. Duty to cease lelephone markeling - lhe Act requires
suppliers and lheir represenlatives to "cease negotiatjons'
immediately on r€quest and refrain lrom calling lhat person lor
30 days (exemplions lo lhis slandard apply).Despite lhe fine
luning of regulations, lhere are stil issues thal exisl lor
suppliers and cal centre operators, parlcularly lhose operalrng
nalionally- Problems are likely 10 arise in the evenl of: concur'
rent telemarketing campaigns for d fterent prcducts lror|r one
supplieri call repetilron irom separate operators represenling
th€ same supplier or call cenlre; and confusion with customer
infornation lhat differs between producl lines. The onus is
clea y on suppliers 10 develop comprehensive non duplicalion
technques, In addilion, clear operalional polic€s, open com-
municalon channels belween business areas, regular lrainrng
lor operators and mainlenance ol lT systems are encouraged.
Just as mporlant 10 the regu atron ol telemarkel ng act vily s
the customer's awareness ol lhe action they can lake when a
breach occurs. Consurner Allairs Vicloria has been llre
tradlliona po nl of conlact for disgrunted cuslomers under ihe
FTA. The Do Nol Ca I Begister now provides a clear prevenla
trve measure. As teelhing issues ol lhe syslem are deall with
and the eflectiveness oflhe register is assessed, pfolection lor
consumers will remain al the top ol the agenda. The only
remaining issue is one of industry compllance, besl managed
by harmonising egislation with industry self regu alon.

Uselul web links: To regislervisrtwww.donolcall.govau

On 1 JLrly, Viclorian smokers look the r asl gasp as the lalesl
and perhaps rnost radicalol lhe legislalive relorms delivered by
the Tobacco (Amendment) Act 2005 (Vlc) came inlo efiecl.
The socralcustom oJ having a cigaretle wth a beer or wine has
been heavily resl cted, wilh lhe new laws prohibiling smoking
in al enclosed licensed pubs and clubs, as well as ouldoor
dinng or drinking areas thai have a rooi and walls which
enclose more lhan 75 per cenl of the lolal afea. The move
lollows exlsting bans on smoking in restauranls and cales,
shopping cenves, gaming venues, underage music and dance
events and covered areas of lran, trarn and bus shelters.
The penaliies for contravening lhe smoking bans include a I ne
ol $110.12 and up lo $550.60 il prcseculed. These iigures
apply lo ihe linancia year commencing 1 July 2007 and ending
30 June 2008.
Research conducled bv the Deoartment ol Human Services in
2004 revealed that more than g0 per cenl of Victorians sup
ported smoking bans on licensed premisesi a sentiment which
has continued lo grow wiihin the community according to more
recenl surveys from the Cenlre for Behavioural Research n
Cancer.
As wellas protecting the palrons of licensed premises, lhe new
laws also concentrate on those working in hospitality by
providing lhem wth a heal lhier and saier workplace.
According lo H6ath lvlin sler Bronwyn Pike, lobacco smoke is
responsible for almosl 4000 deaths in Victo a each year. The
cost lo tax-payers ls more lhan $5 billon annually in health
care and social welfare; 31.6 per cent of lhis amount ncludes
lanoible cosls of absenleeism. health cafe and fres.

The remain ng 68.4 per cenl represenls the serious inlangible
costs associaled wilh smoking, including heallh decline and,
ultimalely, the loss ol life.The economc beneiil oi reducing
smoking rates has been a clear cata ysl for the governmenl's
ntensive anlismoking initiatives lniroduced over lhe last sx
years. Leading up to the implementation ol the lalest relorms,
approximately $1.4 million was spent on an eighl-week adver
tis ng campaign, which infillraled TV prinl and onllne media
channels across the slale.The impact of the reforms on ihe
hospitality nduslry tself is another issue. Whelherihe smoking
bans will aflect lrade in licensed premises remains lo be seen.
In Tasmania however, where lhe same laws were inlroduced
last year, the communily and holeliers have widely accepled
ihe change. Funhermore, I\,llnister Pike has cited research in
which 26 per cent of respondenls who regularly visl licensed
p emises exoressed rheir nlenlro, to visit those oremises nore
often when thev became smoke free and 70 per cenl said lhat
the relorms will make no dillerence.The only losers ln tlre
anlr-sroling campaig'r appear lo be lhe tobacco co-npalies
and, perhaps, the tobacco larmers. Bul lhe warning signs have
been in pace lor sorne lime now Tighter legislalive conlros,
combined wi lh lhe cont inuing success of ant i  smoking
advocates such as Ouit Vlctoia (a ioint initiative of the Cancer
Council Vicloria, VicHealth, D€parlmenl ol Human Services
and lhe National Heart Foundation) are certain to turn smok ng
inlo a dying habit.

tlsefulweb links: For more information aboutlhe retorms vist
wwwhealth.vic.gov.aullobaccoretorrns/newlhm
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Gippsland Law firm Siriron ParsorE & Co are ofiering iree egal advi@ & ass slance lo lhe viclims as a resull oflhe re@nl floods

across the region The adv ce will be ior thoss rssidsnts where flood damage coLrld hwe been prevented or minimisd, and wil

be in lhe localarea on a@mmunilybasis.

Mr. Slmon Parsons, Pincipalof Simon Parsons & Co. said,'People aifectod by the recenl flooding are nowbeing furlher

chalenged by difiicuties wilh gelting compensaiioi and nsurance pocesses Inparicularlhepeopleaffecledbylhereeaseof

lood wale6 (and ack of warning) from Glen maggie Weir are cofcerned lhat the danrage cou d and ought lo have been

'People afiecied, \rvho ju€l wanl some asslstance wilh insurers, or lo discuss lheir oplions in relalion lo olher compensation

methods and consider their position, arerelcome to make useofthefree advice withoul ob igation,' Mr Parsons added

Simon Parsons and Co Law Firrn are oftoring residents who believe lhey h ave a lega c alm or would like io investigale a c aim

th6oppodunity to ac@ss some free legaladvice lo explore and corslder iheir legaloplons

'The floods hrye afiected communiies both emolionaly and financially ard as such we be ieve it filtins lhat a locall&iirm w h

lhe oapacily io prcperly represenl these people provide a leve of free assistance and supporl to Ihe l@alcommunily' Mr.

iitial a$islan@ wilbe in lhe form of open days $hercby bookings can be made to speak to one of the legalteam at Simoi
Pa6ors and Co. Lawyets. Bookings are gsseilialand cai be made@nlacling Simon Parcons & Co Lawyers on (03)51 33
7788 or (03) 5144 7788 duringbusiness hours

Worklng with Children
ww.tusl ce.vic govau/ workingwiihchi dren

A new more user iiendly work ng wilh Ch ldren (WWC) Check websiie was launched recenily, loalurng an on ln€ Chsck Status iac lily ior
employeB, vounieer organlsalons and agences to coniift an indlvdual's WWC Check. There s advice on who needs to apply, ths appicaton

process and the oulcomes, as w€l as w€bs ls inks lo revelant publ cal ons and egislalion An n riative ol rhe victorian Governmonl, and
administered by lhe Depaftmenl ol Jusl c€,lhe w€bsits provides a mandatory minimunr checking siandard across Victoria for adLrlts to sngag€

in child re aled work as det n€d n lhe Working with Ch ld@n Acr 2005.

Victodan Cdminal Cha.ge Book
wwwtudicialcolleqe.vic.edu.au

The Viclor an Criminal Charge Book is an onlne guide io model charges re aling lo various ofi€nc€s such as drug oflences, sexual offences
and stalkng. rl s accessibe ony onine lhrough lhe Judicial Co lege websire (selecr Publicarions and go 10 Victorian Crimina Charge Book). 11

aso incud€s bench noles, jury checklsls, enracts ol leqslaton and a comprehensive ndsx oicases.

For more inlormation, Dlease conr.cr:
Slmon Parcons a Co

i65 Prlnces Drive Modell
enqul e3@simonpaEons.com.au

Tolophone 03 5133 7/88 Facsimile 03 5133 9335
This news elter is not inlended lo be lhe delinitive analyss oi legisation. Protessional advice should be tak€n b€lor€ any

The intormation in this newstetter is not intended loD;3?t#Ho53i" 
","t"."n, 

ot the aw retatino lo the issles raised.
Accordingly, no person should rely on this iniormalon wiihout first obtainlng specitic advic; hom our oliic6.

-

course ol action is pursued


