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A n€w year ollen brings wilh !l a r€new€d resolve to €x€fciso more ssjt conlrol and
disciplin€ in various areas ol lifs. Unlonunal€ly, lor som€ ol us,lh€ f€sliviti€s ov€r Christmas and lhs

holiday p€riod put us s€ver€ly behindihe €ighl ball. We have eal€n loo much, parlied too hafd and sp6nl
lar loo much mon€y onjoying lhe resliv€ s€ason and now w€ ne€d lo taks slock.
The curentlough oconohic limss may have p€lsuaded us lo lake it a litlle €asi€r, bul t€w ol us willhavs
ushercd in the N6w Yoar withoul an increase in sp€ndlng and a larger crcdll card debt. But dont d€spair,

It you owe money, it is impoianl lo make a rsalislic plan lo rcpay il. PGpare a budgel and commil to
rogular payments until lhe arnount can be repaid in lull. ll you are experisncing difficully in paying back
monoy owed, il is impodanl lo act quickly. Do not igior€ repaymeils orovordue notices.ll possible, con
lact your credil provider and n€gotiate dnedly with them to make more suitable aifangements lo repay the

You can n€goliale with your londer lo reduce your rcgu a loan repaymenls lor a pglod ol time to make
lh€ amount mors manag6abl6lo r6pay.
Allernaliv€ly, il circumslances hav6 left you unable lo make any repayments, you may be able to wholly
susp€nd your loan ropayments lor a psriod ollime. For examp e, l yo! have become illand unable to wolk
or hav€ losl your job, you may be abl6 lo vary your loan on grounds ol hardshp.
Th€ viclorian Consum€r Credil Code (lhe Code) covers mosl p vale pupose (non'business) oans and
outrinesihe requn€ments lor hardship vaialions and the procodurs to be iollowed. The Code also provides
guidolinos ior ihe credii induslry and oflers prcleclion lor consumsrs dealing wilh crodil provide|s.
ll you arc unsuccessrulin n€gotiating dircctly with your l€nd€r, you can make an application lo th6 V clor an
Civi and Adminislralive Tibunal (VCAI) lo hav€ lh€ terms ot your loan agreement varisd.
ll you are unsufe aboul d€aing dnoctly wirh your cr€dir provid€r or ne€d ro mak€ an applicarion to vCAl
contacl your lawyer. You lawyer will be abl€ lo negoliats on your b€hai and look ov€r any varalion
documentat on propa€d by your lendef.
Simila y, il you l€elyou are beiiolrcated unlaidy or unduly harassed or prcssurcd by a lender, th€rs are
vaious remsdles avaihbb to vo!.
Complainl processes availabl€ lhrough nduslry extemaldispute rcsoluion schemes such dthe Banking
and Financial S€ruicos Ombudsman, Consum$Altai6 Victoia and, al the nalional level, the Australian
Secuilies and Invesh€nt Commission (ASIC) and lhsAuslralian Competition and Consumer Commission
all ofier proleclion and assislanc€ for consum6|s,

Olh6l agoncies such as the Coisum€l Aclion Law Cenlfe prcvid€ valuabl€ inlormalion on a range of
consumer credil issuos including comprehensiv€ lacish€€ls on thsir wobsll€ wwrconsumoracllon.o€.au.
Bosolving lo lake cor{ol ol your iinancial obiigalions wil pay ofi in lh€ long run.

In lh€ cun€nt €conomic c imats wher€ l6ar aboul iob s€cury looms, lhe new Fan WoA Bill 2008
offers some comron ro €mploy€d Ausrralians. On 25 Novemb€r 2008, Minsrer ior Employmonr and
Workplace Belatiois Julla Gilrad introdlc€d lh€ l€deral qov€rnmenls substanlvs workplace relallons

The Fair Wolk Bill (lh€ Bill) replaces the Wo da@ Relations Act 1996 (Cth), iinally laying to rest tho
unpopular and comp 6x WorkChoic6 laws. In its explanatory memprandum, the l\,linistef claims'th€ Bill
creal€s a nalional workplacs rglations syst€m that is lak to wofting people, ilexible lor business and pro-
moles prcductivily and economic groMh".
On€ ol lh€ key €l€menls ot the syslom is a s€l ol 10 legislal6d Nationai Employrnent Slandards (NES) lor
all employoes. The NES w€rs creat€d alter exlens ve consultation €sulling in 129 submissions received
liom a wide lang€ of slakeholders lrcm employsr and employee rspfosgntalives, state governments,
business and communily groups, and individuals. The NEScover matlers such as maximirm wsekly hours
ol wofi, a ight to request llexibe working arangem€nts, parenta lsav€ and related entitlgments,
procodures tor lermination and rcdundancy pay as well as lh€ pfovision of a Fair Woft Intomallon
Slal€msnl ior all smolovees.
The Bill also croalos a propos€d 'bne slop shop for advice and slppon on all workplac€ relations issues
andthe enlorc€menl ot l€gal entillgm€nts. The roe olthis independent statutory body, Fan Work Auslralia
(FwA), iicludes facilitating colleclive bargaining, approving entenise agreements and deallng with cla ms
ol unlair dismissal. woftDlac€ disDul€s and indusl al aclion. Wilhin FWA s the ofic ol the Fair Work
ohbudsman whos€ pimary rol€ will be lo promolo hamonious and cooperalive wo*place relat ons and
compliancawilh the Billlhrouoh educalion, assislance and advic6". 
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The Fat Work Ombudsman wi I also have powers ro conduol invesllgal ons and, where apprcpial€, ssu€ compliance notices and initiale courl
procsedings. Th€ Bil has be€n rel€iied ro rhe Senate Education, Employment and Workplac€ R€lalions Comminee and a.epod is expecled at lhs
snd oi February rhis y€ar Reprcsenling a nrajor piece oi egislativs relorn by the Labor l€deral govehmenl, lhe joumey oi lhe Fair WoA Aill 2008
wil be watch€d with grear lnterest. Bemember, it you have a wokplace issue, your awyerwillbe able io help you.

Bank manager slow to retum your phone calls? Cuslomers
lardy in paying their bills? Woried aboul sales forecasls or
whal kev stall are uo lo?
Welcome lo lh€ n€w world order thal has seen cash replace
crsdit and insolvency exp€rts replace merchant bankers as the
corDotale secloas loD earners.
Weakersales and gloomy forecasts, coupled wilh the ageing of
deblofs' ledgers and lighter credit lrcm lenders, has akeady
senl many businesses reeling. White collar fiaud is also
expected to rise as the downtum conlinues,
More ihan ever, you ar€ going lo n€ed cl€ar and practical
advice on how to suNive a recession, lJnderstanding lhe legal
issues tacing yor.ir business is critical, especially when your
own homs or personal assels could be at risk.
La\,!y6rs are reporting an increase in lhe number ol clients
sosking help with writs for possession, facility guaranlee
claims, personal guarantees and other complex liligious
problems involving negoiiaiions with ihe major banks.
Otlen where a bank security has included residential property,
lhe asset has nol sold in lhelimeframe necessary When it has,
lhe price has ollen been relatively low, ietching nolhing liks the
prices in recenl years. This has l€d lo signilicant shortfalls
which are being picked up undsr perconal guaranl€es by
di€ctorc and related sntities,
As a business owner, il you wanl some form oJ enlorcement on
youf deblors ledger or you are keen 10 issue statutory
demands of resolve disputes which may have been on lhe
back burner, now is the time to talk to your lawyer - belore you
go bankrupt.
Recovery and insolvency experts poinl to good planning as the
wav lo tecession orool" a business. This should include
strat€gies to protecl your p€rsonal as wellas business assels,
Pr€paring solid financial documenls such as cashflow stale-
menls and budgets will also go a long way lowards ensuring
you survive any downlurn.

And keeping aclose eye on busingss assets such as stock and
invenlory can be the differ€nce between a company thal
survives an economic downturn and one thal lails.
Reviewing costs will highlight any inelticiencies and should
include an €xaminalion ol exisling contfacts, leases and
linancial agr€emenls, A lawyer can help you with lhis.
Redundancies also need to be handled carelullv to avoid
claims oJ unlaif dismissal and ihe resulting damage to your
repulation,
Fraud is another issue lo be aware ol. According lo a recenl
survey of executives by Deloilte, most expecl accounling J€ud
to increase during the next two years as pressur€ to meel
earnings targets intensif ies.
Seclors mosl at risk include compuler, retail, telecommunica-
tions and heallh care, th€ Deloille report claims,
False invoicing, plant and inventory theJl, stgaling of cash,
diverling ol salss to an employee's own business, identily and
credil card lheft, kickbacks and manipulalion of data can occur
when lhere are poor inlefnal contfols.
''A slowing economy may ncrease pressure on companies to
meel - and olten exceed - short-lerm performance goals
(sometimes at the detrimenl lo the organisation in the long-
term) or to demonstrate that shareholder value has improved
due 1o managemenl's leadership. In some instances,
organisations may expecl results thal can bs achieved only in
a thiving economy. lt is this minds€t in slow€r economic limes
that can cont bule to increassd lraudulenl activity, the Deloitte

lf you are a non €x€cutive director of a company - big or small
- remomber you can be personally liable lor the misconducl of
your iellow directors,
Seek legal advice iJ you are concerned about lraud nsk in the
changed linancial environment as the number ol prosecutions
and class aclions are expected to se when the accounts of
insolvenl companies are opened lo forensic scrutiny.

The legal landscape has changed for de laclo couples who
separale and face the olten ditficult lask of dividlng up lhek

Under new federal laws which cams into etlecl on 1 March this
year, propedy settlsments ior ssparating ds facto couples wlll
b€ in line with thos€ for mafii€d couples,
The Family Law Couns can order division ot any propeny that
a de tacto couple owns either sepafately or togelher.
The superannuation of each parlner can now be splil, and
spouse mainlenance ordered.
The Family Law Coulrs can make these orders if salislied of
one ot lhe lollowing:
alhe de lacto relationship is at least two years duralioni
a lhere is a child ol lhe de lacto r€lationshipi
aone ofth€ panners made subslanlial Jinancial or non-financial
conlribulionsto lheif propeny or as a homemaker or pafenl and
serious iniusticelo thal oannerwould resull il lhe orderwas nol

. the de facto relationship has been regislered in a slate or
terrilory wlth laws lor the regislralon ol relationships.

-

A de facto relalionship is where two people either of lhg
opposite or same sex are not mafii€d or rslaled by family but
live logelher on a "genuine domeslic basis".
The new laws apply to de facto relationships thai break down
on or after 1 March 2009, and applicaiions lor a property
selllemenl musl be made wilhin two years ol the elallonship
endrng-
However. couoles whose relalionshiD has broken down beiore
lhis dale can choose to have lhe new laws apply lothem ifthey
opl in lo lhe newlegislation and each obtains independent legal

De laclo couples who afe about 10 enler - or are already
involved in - a de facto relalionship may want lo consider a
binding financial agreemenl which outlines property distribution
and mainlenance il a relalionship breaks down.
Binding llnancial agreements can only be entered inlo aller
bolh parties have obtained independent legal advice.
Remember, your lawyer can help you with any oflhese issues,



As the work year begins and lamilies look back on the holiday
season, not all of lhem had a happy r€laxing lim€,
Many tamilies exp6 ence considerable stress as lheydealwilh
mounting credil card debl alter Chfislmas, long hol summer
school holidays and doomed New Yeals resolutions.
Unfortunately, some oflhese pressur€s lead to lamily violence,
paniculafly lowards women and chibren.
The number oi women and children who sutler significant sk.

and even dealh, atth€ handsol otherfamily members, remains

a scourge on our society.
ln Vicloria during 2005-06, 43 per cent ol homicid€s were
relaled to family violence. While homicide rates in Australia
have dropped by one third in lhe pasl seven years, lhe rale ol
family violence homicides has remained the same.
As Victorian Attomey General Rob Hulls slales, 'Research
indicales thai these homicides ar€ the escalation ol a
prediclable patlern of behaviour and should be view€d as a
connectod group, nol as isolaled evenls".
clea y, mors targeled crime prevenlion measures in this area
need to be considered.
The inaugural White Ribbon Day, hsld in Novombsr 2008, pul

the spollighl on family violence and lhe need to speak oul
aboul il,
Nlr Hulls said al ils launch, "lt is important thal as a community,

and as a governm€nt, ws condemn tamily violence in our

words and in our actions, in our policies and in lhe way we

approach and support lamily violence viclims and
penelralors ,
To address lhis issue, the Viclorian government has

announced an indspend€nt review inlo family violence deaihs.
The review, which will be led by the Stal6 Coronels Ottice, will

inv€sligate such deaths and gather informatlon lof Julure
inieru€ntion and pfevention slralegies.
The new Coron€ls Pf€vonlion Unit will conducl the rcview as
part of its mandate to improve th€ heallh and salety of

Also, new lsgislalion aims lo provide improvements in the way
family violencg is deall with by lhe police and courts.
The Family Viol€nce Protection Acl 2008 (Vic) came into

operalion on I December 2008.
lJnder lhis Act, police can interyene more quickly 10 deal with

violence and lhreals within lamilies by issuing lamily violence

safety notices,
Similarly, new laws prolecting vulnerable viclims by making it

easjerlorthem io stay in lheiamily home and requiring lhe per
pelralor lo leave, all combine to s€ek lo minimise lhe effecls
and occurence of family violence.

High levels ot bullying and sexual harassmsnl n the workp aco are
gons unrepoded becauso employ€ss lear losing rhoir jobs il rhey

As the economic crisis puls more pressure on lh€ workp ace rhrough
increases in rsdundanciss andworkplac€ cLrtbacks, concerns are held
lhal bullylng incidenlswill ncfeass and be more rikeyto go unreported.
Asutuey ot 788 workers by Care€One round thal62 per cenl had been
blllied by a senior p€Eon al $/ork and lhat on y 59 pq cenl had @ported
il. SimiLary, 74 per c€nt ol sexual harassmenl cases went unreporled
because ol lh€ i€ar ol reprsals, including lhe possibility ot losing lhe

BuLlyng can be sublle or oven. rl can include iame caling, public
humiialion, deliberalely leav ng someone out ol the communication
loop, assignng meaningless task€, stealng ideas and sprsading

Peoplo being bullied caf sufier anxiely disorders, slress, d€prsssion
and insomnia; and tor the employer it can mean losl produclivity and
srall oya ry, a damaged reputation, higher stail turnover and poof

Underrhe vaious Ocoupal onalHeallh and Satoly Acls, smp oyers and
emproyees have a ega fesponsiblily to comply with any measur€s
thar promore heallh and saiely in th6 workplace.
The Human Bights and Equal Oppodunily Commission 6ays lhal
because ol this duly, employers need lo eliminale or reduce lhs isks
ro employees' heath and saiely caused by woftpace bullying,
discrirninallon and harassm6nl.

It is ln employe€ inlerests lo act on cases ol bullying and to have
inlema policies n place io make il easier lor peope lo reporl such

A rgcent pub icalion by wo sale viclo a - Prevenling and addressing
bullying al work (F€bruary 2009) - is a pmctica guide tor smploye6
and empoyses lhal provides inlomalion on addressing and respond'
ing lo bullying in lhe workplace, risk manag€m€nt sfrat€g es ror
employers as wel as policies and pDcedures lo manage bLrllying at

li the bullying r€ ates to one oi the atlribules covsrsd by l€deral or slate
antiSiscdminalion laws - slch as sex, race or disabiity - ihen it wil
also b€ unlawlul and a complaint can be mad€ lo lh€ viclo an Equal
Opponunily and Human Bighls Commisson.
It is not always €asy lor workels lo spsak out aboul illegal, mmoral or
mprops pracrices because ol lhe potsnlial personal rcpercussions.
In lh€ pubic s€cro( lhe lederal govemmsnl has moved to address
gr€aler prolections lor whistleblowers and has recenl y released a
reporl nlo ils inquiry on this mall6r,

The ropon s available al
w..ph.goxau/Housd.onfr ltb.r'l..al1vhl.tl.blowlng/Eport,hlm.
For informat on on bulyrng, go lo
ww.hrcoc. goeau/'lnlo_f or_€mployerd.ctlworkplace.html,
Femember, it you havs any concerns aboul your rEhls and
responsibllities al wo|k, your lawyor wil be able lo assist you.

-



In Auslralia, we p de ourselvos on our elhos ol equality and
fairness tor all - giving everyone a 'lair go".
Now the federal governmenl is looking at whether it should
enshrine such values in legislation to ensure human rights and
responsibililies are prolecled.
Victoria has led lhe way in lhis field by inlroducing lhe Vicloian
Charler of Human Righls and Responsibililies Acl 2006 which
came inlo lull effecl on 1 January lasl year,
This formal recognition ol human ghls €nsures law-makers
and public decision-makerc tak6 account of human rights,
And a rec€ntly released analysis by the Viclorian Equal
Opportunity and Human Rights Commission (VREOC)shows il
is havinq an impacl.
VREOC CEO 0r Helen Szoke said DeoDle had used the
Chaner to gain access to vital servlces, lo challenge
government policy and to improve lhe way organisations
operale.Dr Szoke said the Charler had helped ordinary people
receive better services and resolutions lo problems. For exam
ple, people with an inlelleclual disability were abl€ to ex€rciss
their right lo vole and yourc people w,lh brain inju'ies w€r€
saved lrom being placed nto aged care lacilities,
As pan oi the federal governmenfs initiative, a national human

rights consultation process has b€en set up to give all
Auslralians lhe chanc€ lo shars lheir views on human ghts,
Federal Atlomey-G€n€ral Boben Mcclelland said the 60th
annivercary olthe lJniv€rsal Declaration on Human Rights was
an apprcp ate tim€ lo rsflsct on the effectiveness ot Auslralia's
cufisnl system ol human righls proleclions,lo see ifgaps exasl,
and to oxplofe a range of ways in which human righls protec-
lions could be enhanced.
The consullation will look al three kev ouesiions:
. which human ights (including corresponding responsibilities)

should be Drotecled and oromoled?l
. are these human righls currently sutlicienlly protecled and

promoled?;and
. how could Australia betler Drolecl and Drcmote human

rights?
The Law lnslilule ol Vicloria is pr€pa ng a submission
suppoding a national human rights chartor based on the
Viclo an Chader but inclusive of economic, social and cullural
rights and approp ats proceedings and remedies,
You can shaf6 your views directly with the governmenls
consultalion commitlee by making a wrilten submission eilher
online or bv oost,

You may be keeping a daily walch on the stock pices or
rogularly chscking your local housing mark€t, bulwhen was ths
last lime you thoughl about your will? Or considered whelher
you need 10 make a power ol atlomey?
At a time when our atlenlion is gripped by the daily surges in
our investmenl pordolios, it can be easy lor olher considera-
tions, such as updating awillor appoiniing a power ol allorney,
to gel pushed inlo lhe background.
Y€t planning for fulurc conlingencies is tusl as imporlanl.
Awillshould be r€viewed €very five y6ars orwhen a significanl
life event occurs - such as mafiiags, separalion or divorce,
Olher circumstances thal can altecl Wills include lhe death ol
lhe execulor or beneficiary under the will, a change in reiation-
ship, the birth ordealh otchildren and the acquisition or sale ol
assets bequeathed in a will.
Your iawyer can help make or update your will, ensuring bene-
liciaries are provd6d Jor (lor sxample,lhrough lhe creation of a

lrust), ensu ng yourwishes ar€ cl€arly €xprsssed and advising
on circumslances whsre your will could be contesl€d.
Sinilarly. your,awysrcan provide advico on preparing a power
of attorney, which aulhorises a lrusted person to act tor you
when you are overseas, hospitalised or no longer capable of
looking afler your own atlairs.
There are three main types of power ol attorney - a general
power ol attorney, enduring power of atlorney (financial) and an
endu ng power of altorney tor medical trealmenl.
The Victorian Parliamenfs Law Reform Commitleo will b€
conducting an inqiiiry into pow€rs ol atlorn€y aimsd at
slreamlinin0 and simplifying lhe process to enable more people
to plan ior their financial, lilestyle and healthcare needs.
In lhe meantime, your lawyer can advise you on making or
updating your will and whelher a power ol attorney can assist
in your current circumstances and, if necessary dratt the
approp ate legal documenlation.

DISCLAIMER:
The infomalion in lhis newslelter is not intend€d 10 bs a complete slatsm€nt ot lhs law relating lo the issues raised.

Accordingly, no person should rely on this inforrnalion without fifst obtaining sp6cilic advico from our oJiice,
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